
On 3 March 2010 the Hon Dr Craig Emerson 

MP, released an expert panel report entitled 

Strengthening statutory unconscionable 

conduct and the Franchising Code of Conduct.

This report analysed the development and 

status of the law of unconscionable conduct.  

The report arose from the Senate Economics 

Committee report on ‘the need, scope and 

content of a definition of unconscionable 

conduct for the purposes of Part IVA of the 

TPA’ for a further inquiry. 

The report was produced following an 

extensive public consultation process, but 

concluded that extensive changes to the law 

of unconscionable conduct are unnecessary. 

The report also did not consider it necessary 

to specify a list of examples or statement of 

principles that would govern what constitutes 

‘unconscionable conduct’.  

In light of the report and its recommendations, 

it is timely to revisit the application of the 

unconscionable conduct provisions of the  

Trade Practices Act (TPA) in the context of  

retail leasing. 

At last – some guidance on unconscionable conduct in 
respect of retail tenancies? 
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Australian Competition and Consumer 
Commission v Dukemaster Pty Ltd (2009) 
FCA 682

In 2009 the Federal Court of Australia handed 
down its first finding of unconscionable 
conduct pursuant to section 51AC of the TPA 
on a retail leasing matter in Victoria  - the 
case of Australian Competition and Consumer 
Commission v Dukemaster Pty Ltd (2009) FCA 
682 (Dukemaster).  

Section 51AC has been replicated in the 
retail tenancies legislation in New South 
Wales, Queensland, Victoria, the ACT and 
Western Australia. In Western Australia 
these provisions are found in Part IIA of 
the Commercial Tenancy (Retail Shops) 
Agreements Act 1985 (Retail Shops Act).  

The Dukemaster case provides valuable 
guidance as to what is likely to constitute 
‘unconscionable conduct’ for the purposes of 
the Retail Shops Act.  

Factors which may constitute unconscio-
nable conduct 
In determining whether or not a party has 
engaged in unconscionable conduct under 
section 51AC of the TPA, the court will 
consider:

•	 the	relative	strengths	of	the	bargaining	
positions of the supplier (in a leasing 
situation, this is usually the landlord)  
and the business consumer (usually  
the tenant); 

•	 whether,	as	a	result	of	conduct	engaged	
in by the supplier, the business consumer 
was required to comply with conditions 
that were not reasonably necessary for 
the protection of the legitimate interests 
of the supplier; 

•	 whether	the	business	consumer	was	able	
to understand any documents relating to 

the supply or possible supply of the goods 
or services; 

•	 whether	any	undue	influence	or	pressure	
was exerted on, or any unfair tactics were 
used against, the business consumer or 
a person acting on behalf of the business 
consumer by the supplier or a person 
acting on behalf of the supplier in relation 
to the supply or possible supply of the 
goods or services; 

•	 the	amount	for	which,	and	the	
circumstances under which, the business 
consumer could have acquired identical 
or equivalent goods or services from a 
person other than the supplier; 

•	 the	extent	to	which	the	supplier’s	conduct	
towards the business consumer was 
consistent with the supplier’s conduct in 
similar transactions between the supplier 
and other like business consumers; 

•	 the	requirements	of	any	applicable	
industry code; 

•	 the	requirements	of	any	other	industry	
code, if the business consumer acted on 
the reasonable belief that the supplier 
would comply with that code; 

•	 the	extent	to	which	the	supplier	
unreasonably failed to disclose to the 
business consumer: 

•	 any	intended	conduct	of	the	supplier		
 that might affect the interests of the  
 business consumer; and 

•	 any	risks	to	the	business	consumer		
 arising from the supplier’s intended  
 conduct (being risks that the supplier  
 should have foreseen would not be  
 apparent to the business consumer); 

•	 the	extent	to	which	the	supplier	was	
willing to negotiate the terms and 

conditions of any contract for supply of 
the goods or services with the business 
consumer (that is, the lease); 

•	 whether	the	supplier	has	a	contractual	
right to vary unilaterally a term or 
condition of a contract between the 
supplier and the business consumer for 
the supply of the goods or services; and 

•	 the	extent	to	which	the	supplier	and	the	
business consumer acted in good faith. 

The Dukemaster case
Upon investigating the matter, the ACCC 
claimed that the Landlord (Dukemaster), 
primarily through its General Manager, 
had contravened the unconscionability and 
misleading and deceptive conduct provisions 
of the TPA in the course of negotiating a new 
lease and four renewals of leases of premises 
at the Paramount Centre in Melbourne. 

Each of Dukemaster’s tenants had a limited 
command of English. The ACCC alleged that 
Dukemaster had engaged in unconscionable 
conduct and misleading and deceptive 
conduct in its dealings with each tenant. 

The ACCC sought compensation for the 
tenants’ loss and damage arising from the 
conduct of Dukemaster and its General 
Manager. The ACCC also sought orders for 
declarations, injunctions, compliance and 
disclosure orders, as well as payment of costs 
by Dukemaster and its General Manager.  

The representations made by Dukemaster 
to each of the tenants were similar. In 
each case, Dukemaster had made written 
representations that the rent which it 
sought was ‘very reasonable’ and ‘below 
market value’. Dukemaster had given the 
tenants no information as to how the rent 
was determined but represented that the 
figure was based on ‘rent paid by tenants in 
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the area surrounding the Centre’. However, 
the ‘area surrounding the Centre’ was not 
identified. Nor did Dukemaster give any 
explanation of the process of comparison with 
other tenancies.   

The ACCC claimed that there was no basis 
for seeking the amounts of rent sought, other 
than that Dukemaster wanted those amounts 
of rent. 

Dukemaster requested the tenants respond 
to the notices of proposed rent within time 
frames which the ACCC considered to be 
unreasonable. These time frames ranged from 
seven to eleven days. Dukemaster would not 
address the tenants’ complaints regarding the 
excessive nature of the rents. This included 
rejection of a proposal to proceed to rental 
determination, letters of demand and threats 
to evict the tenants if they did not pay the 
proposed rents.   

Dukemaster falsely represented that it had 
asked a specialist valuer to determine the 
rent, and stated that the proposed rent was 
actually a discount on the specialist valuer’s 
determination.  

Dukemaster changed some of the provisions 
in the leases for the renewed terms, but did 
not make the tenants aware of this.  

The Federal Court agreed that Dukemaster 
had engaged in unconscionable and 
misleading and deceptive conduct, on the 
grounds claimed by the ACCC. 

The Federal Court held that Dukemaster was, 
or should have been, aware of the tenants’ 
lack of bargaining power, in particular: 

•	 that	the	tenants	were	unable	to	
understand the process or the documents 
associated with the lease documentation 
due to their limited understanding of 
English; 

•	 the	tenants’	lack	of	knowledge	of	their	
legal rights under the retail tenancy 
legislation, including the fact that they 
did not understand that they had the 
right to insist on an independent rental 
determination; 

•	 the	tenants’	need	to	renew	the	leases	in	
order to recoup the investments they had 
made in their businesses; and

•	 that	it	had	denied	the	tenants	adequate	
time to consider the proposed rent. 

There was considerable dispute between 
the parties as to whether or not the ACCC 
had formally proved each matter alleged. 
The Federal Court did not consider that it 
was necessary for the ACCC to do this. The 
Federal Court stated: 

‘In the end, Dukemaster supplied goods 
or services (in the form of lease premises) 
to a business consumer … the question 
is whether that supply was, in all the 
circumstances, reasonable.’

The Dukemaster case illustrates that, 

in making a determination as to what 

constitutes ‘unconscionable conduct’, the 

court will have regard to a party’s behaviour 

in all the circumstances. Merely driving a hard 

bargain is not enough. The party’s conduct 

must be ‘irreconcilable with what is right or 

reasonable’. 

This is a recurring theme in the cases of 

unconscionable conduct under the TPA – that 

is, there is no one thing that determines if 

conduct is unconscionable. The court will look 

at the whole range of conduct. One element 

alone is unlikely to constitute unconscionable 

conduct. In this case, it was the wide range of 

actions that clearly tipped the scales in favour 

of unconscionable conduct. Few could argue 

against the court’s finding.

The courts have also consistently held the 

line that a ‘hard bargain’ close is unlikely to 

constitute unconscionable conduct.

This case is important because the State 

Administrative Tribunal, in which proceedings 

for unconscionable conduct under the Retail 

Shops Act would be brought, is bound by the 

decision of the Federal Court in Dukemaster. 

For further information, or if you have any 

concerns over unconscionable conduct in  

this context, please contact Inge Lauw,  

Senior Associate, on (08) 9288 6905 or  

inge.lauw@lavanlegal.com.au.
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