
The New South Wales Supreme 
Court has recently made it clear that a 
breach by a landlord of its obligations 
under a lease does not entitle a tenant 
to withhold payment of rent. 

The premises in question were a fish 
and chip shop in Shellharbour, New 
South Wales.  The tenant decided 
to sell the business and entered into 
a sale contract with a prospective 
purchaser.   Settlement of the sale was 
to occur on 14 January 2008. 

On 11 January 2008, the purchaser 
obtained a building report on the 
premises showing that the premises 
were old, dilapidated and in need of 
substantial repair and replacement.  
The estimated cost of the repair and 
replacement was $269,940.   The 
purchaser requested the tenant to 
negotiate with the landlord, with a view 
to the landlord either repairing the 
premises or demolishing and building 
new premises. 

On 14 January 2008, the tenant wrote 
to the landlord, requesting the landlord 

to attend to the repairs.   The landlord 
arranged for some minor plumbing and 
electrical work to be done, at a cost of 
$280.  

The tenant’s solicitor wrote to the 
landlord on 24 January 2008.  The 
solicitor’s letter requested the landlord 
to attend to the repairs to the premises, 
and stated that the tenant had stopped 
paying rent and would only resume 
paying rent once the repairs had been 
attended to.  The letter also stated 
that the condition of the building was 
preventing the tenant from selling her 
business.  

On 28 February 2008, the Shellharbour 
City Council issued a notice, requiring 
the tenant to carry out a substantial 
amount of work on the premises to 
make them compliant with the Food 
Standards Code.  

On 17 March 2008, Shellharbour 
City Council officers inspected the 
premises.  The Council subsequently 
issued a final warning, which stated 
that none of the work in the section 

58 notice had been done and that 
a penalty infringement notice and 
prohibition order would be issued if the 
works were not attended to within 7 
days. 

The tenant ceased trading at the 
premises on 4 April 2008 and 
commenced proceedings against 
the landlord, seeking an order for the 
landlord to do the works.  On 9 May 
2008, the landlord’s solicitors gave the 
tenant a notice terminating the lease 
for non-payment of rent.   The tenant 
sought a declaration that the lease 
had not been validly terminated.  The 
landlord cross-claimed for rent and 
damages. 

The Supreme Court of New South 
Wales decided in favour of the 
landlord.  

The lease did contain an obligation on 
the landlord to keep the premises in 
good and substantial repair, working 
order and condition having regard to 
their condition at the commencement 
of the lease.   
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The lease also contained a provision 
relating to abatement of rent.  That 
clause stated as follows: 

‘in the event that the whole or 
any part of the premises shall be 
destroyed or damaged by fire, 
flood, lightning, storm, tempest 
or other disabling cause so as to 
render the premises during the 
term substantially unfit for the use 
and occupation of the Lessee … 
then …upon the happening of 
any such damage or destruction 
… , the rent hereby reserved or 
proportionate part thereof according 
to the nature and extent of the 
damage sustained or part resumed 
until (in the case of damage or 
destruction) the premises shall 
have been rebuilt or reinstated or 
made fit for the occupation and use 
of the Lessee or until this Lease 
shall be terminated pursuant to the 
provisions hereof.’ 

The Supreme Court found that: 

• the tenant had breached the lease 
by not paying the rent; 

• the landlord had validly terminated 
the lease; and 

• the landlord was entitled to rent 
and damages until the date on 
which the lease would have 

expired if had not been terminated 
(29 November 2008). 

The abatement clause in the 
lease did not apply to the tenant’s 
circumstances, as the clause only 
covered damage and destruction by 
‘fire, flood, lightning, storm, tempest 
or other disabling cause’ and had not 
rendered the premises ‘substantially 
unfit for use and occupation’.  

In relation to landlords’ obligations 
to maintain and repair, landlords and 
tenants of shopping centres in Western 
Australia should also be aware of 
section 14 of the Commercial Tenancy 
(Retail Shops) Agreements Act. 

Under that section, all leases of retail 
premises in shopping centres are 
taken to provide that if the landlord 
fails to: 

• have rectified, as soon as 
practicable, any breakdown of any 
plant or equipment in the landlord’s 
care (which breakdown causes 
loss of profits to the tenant); or

• adequately clean, maintain or 
repaint the building or buildings of 
which the centre is comprised, or of 
any common area connected with 
the centre, 

a reasonable time after receipt of a 

written notice from a tenant requesting 
rectification, then the landlord 
must pay the tenant reasonable 
compensation as agreed between the 
parties or as determined by the State 
Administrative Tribunal. 

The obligation of a landlord to pay 
compensation to the tenant does not 
entitle the tenant to withhold rent, 
unless there is a specific provision in 
the lease allowing this.  

Leases commonly provide that 
payments of rent under the lease must 
be made ‘without deduction or set-off’. 

This means that the tenant’s obligation 
to pay rent under the lease is absolute 
– the tenant cannot withhold payment 
of rent for any reason, even if the 
tenant believes that the landlord owes 
the tenant money or the landlord 
has failed to comply with one of its 
obligations under the lease.  The 
tenant must make a separate claim 
against the landlord for any alleged 
debt or non-compliance.  If the lease 
contains such a clause and a tenant 
seeks to withhold rent, the tenant runs 
the risk of the landlord terminating the 
lease for non-payment of rent. 

Inge Lauw (Senior Associate)
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