
Reactions to the proposed changes to 

Western Australia’s retail trading laws have 

been mixed. The proposal to extend trading 

hours until 9.00pm on weekdays has been 

welcomed, however there is considerable 

confusion in relation to the recently 

extended Perth tourism precinct and  

Sunday trading.  

There is also uncertainty over the role of the 

new Small Business Commissioner and the 

proposed shopping centre lease register, 

albeit with less media attention.

Current trading hours 

The current position is summarised in the 

table at the end of this publication. 

Special ‘tourism precincts’ have been 

established in Perth and Fremantle by way 

of regulations and shops in these precincts 

can open during the following hours: 

Monday - Friday: 8.00am - 9.00pm

Saturday: 8.00am - 5.00pm

Sunday: 11.00am - 5.00pm

Public holidays except for Christmas, Good 

Friday and ANZAC Day: 8.00am - 5.00pm. 
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On 1 January 2010, the tourism precincts 

were extended to include Subiaco, North 

Perth, South Perth, Leederville, Mount 

Lawley, Victoria Park and outer suburbs of 

Fremantle.

What motivated a change in trading 

hours? 

Approximately one year ago, the 

Government introduced legislation to 

extend weeknight trading hours to 9.00pm 

across Perth. The Labour Party did not 

support this move on the basis that it would 

be detrimental to small businesses and, 

instead, proposed an extension to 7.00pm.   

As a result, a special tourism precinct was 

created for Joondalup, the Government 

extended the boundaries of the Perth and 

Fremantle tourism precincts, and legislation 

was introduced for special tourism precincts 

in Armadale and Midland.  

Since this time, the Government and the 

Opposition have been deadlocked. The 

Opposition has criticised the creation of the 

special tourism precincts as a ‘piecemeal 

solution’ and submitted a disallowance 

motion to Parliament, claiming that the 

creation of these precincts was unlawful as 

they were effected by regulation instead of 

legislation. 

If the disallowance motion had been 

passed, it would have meant that stores in 

the tourism precincts would immediately 

be required to cease trading until 9.00pm 

on weekdays and on Sundays. Instead, 

on 23 June 2010, consideration of the 

disallowance motion was deferred until 

12 August 2010, to allow the Government 

and the Opposition time to review the issue 

further and attempt to reach a consensus.   

It is partially this inability to reach a decision 

on the tourism precincts that has prompted 

the proposed changes to the trading hours. 

The Labour Party has decided to support the 

reforms ‘to prevent further inconsistencies 

and anomalies which are not fair on 

groups of consumers or small business 

operators…’. However, this support is only 

on the condition that extra safeguards are 

included in the reforms to protect small 

businesses, namely the introduction of a 

Small Business Commissioner and shopping 

centre lease register. 

What is proposed? 

Under the proposed reform: 

•	 metropolitan	shops	can	trade	until	

9.00pm on weeknights; 

•	 shops	selling	‘durable	consumer	goods’	

can trade on Sundays; 

•	 shops	in	the	Perth	central	business	

district and Fremantle can still open 

from 11.00am to 5.00pm on Sundays, 

however the extended boundaries of the 

Perth and Fremantle precincts are still 

subject to debate; 

•	 Sunday	trading	will	be	permitted	

in ‘shopping tourism precincts’ in 

Joondalup, Midland and Armadale; 

•	 Coles	and	Woolworths	supermarkets	

which are not in tourism precincts will 

remain closed on Sundays; 

•	 department	stores	which	are	not	in	

tourism precincts are unlikely to be 

able to open on Sundays, as they sell 

perishable goods; and

•	 shops	in	major	shopping	centres	outside	

the tourism precincts will be able to 

open on Sundays, provided that they sell 

‘durable consumer goods’, however, it is 

unlikely that the shopping centres will 

open since their anchor tenants (Coles, 

Woolworths and the department stores) 

cannot open. 

Although extended trading hours on 

weeknights has largely been welcomed 

by retailers and shoppers, the proposal for 

Sunday trading has attracted considerable 

criticism. Retailers in particular, have 

condemned the proposals as confusing due 

to the lack of clarity in relation to which 

shops will be able to open on Sundays and 

what those shops will be able to sell.  

What constitutes ‘durable consumer goods’ 

is unclear, and is unlikely to be determined 

in the near future. It is known that it  

will include whitegoods and, most  

probably, furniture. However beyond this 

little is known.   

Criticisms of the proposed reforms include:

•	 ‘…it	will	create	a	‘shambles’…’	

Richard Goyder, Wesfarmers CEO

•	 ‘The	reform	…	is	a	dog’s	breakfast,	

creating confusion for retailers and 

shoppers as to what they can sell and 

buy on Sunday.’ James Pearson, Chief 

Executive, WA Chamber of Commerce 

and Industry 

•	 ‘This	is	a	halfway	measure	…	[it]	does	

not create a level playing field for 

owners, retailers or consumers.’ Darren 

Steinberg, Head of Property, Colonial 

First State Global Asset Management
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•	 ‘The	agreement	is	highly	discriminatory	

and nonsensical … it will be totally 

unfair for a range of businesses 

throughout Perth .. the definition of 

‘durable consumer good’ is still being 

worked out, and is already causing 

confusion … Parliament should be 

providing a level playing field …’ Angus 

Nardi, Deputy Director, Shopping Centre 

Council of Australia

•	 ‘The	proposed	legislation	[is]	

discriminatory against retailers such as 

Myer, which would be prevented from 

trading on Sundays because they sold 

goods unlikely to be considered ‘durable 

consumer goods’.’ Kerry Davenport, 

Myer Regional Manager

A number of major retailers have already 

indicated that they intend to make 

submissions to the Government in relation 

to the meaning of ‘durable consumer goods’. 

Introduction of a Small Business 

Commissioner 

The introduction of a Small Business 

Commissioner is a key element of the Labour 

Party’s agreement to the Government’s 

extended trading hours proposal.

The Small Business Commissioner is 

intended to be a low-cost, non-litigious 

means of resolving disputes between retail 

landlords and tenants.  

It is likely that WA will follow the model 

which was introduced in Victoria by the 

Retail Leases Act 2003 (Vic). The Victorian 

Small Business Commissioner’s functions 

are to: 

•	 facilitate	and	encourage	the	fair	

treatment of small businesses in their 

dealings with other businesses in the 

marketplace; 

•	 promote	informed	decision-making	by	

small businesses in order to minimise 

disputes with other businesses;

•	 receive	and	investigate	complaints	

by small businesses regarding unfair 

market practices and mediate between 

the parties involved in the complaint;

•	 make	representations	to	an	appropriate	

person or body on behalf of a small 

business that has made a complaint 

regarding unfair market practices;

•	 monitor	and	report	to	the	Minister	for	

Small Business on any emerging trends 

in market practices that have an adverse 

effect on small businesses;

•	 encourage	the	development	and	

implementation of small business 

service charters within government to 

ensure small businesses receive high 

quality service;

•	 monitor	the	operation	and	effectiveness	

of those small business service charters;

•	 as	required	by	the	Minister,	monitor	and	

report to the Minister on the impact 

that legislation, government procedures 

and administration have on small 

businesses;

•	 assist	other	branches	and	agencies	

of government to develop legislation, 

government procedures and 

administration that provide alternative 

ways in which small businesses 

can comply with the requirements 

of the legislation, procedures and 

administration;

•	 investigate	compliance	with	industry	

codes; and 

•	 advise	the	Minister	on	matters	for	

which the Commissioner is responsible. 

In relation to retail leases, the Small 

Business Commissioner has the following 

functions:

•	 to	make	arrangements	to	facilitate	the	

resolution by mediation, or by another 

appropriate form of alternative dispute 

resolution, of retail tenancy disputes;

•	 to	pursue	proceedings	for	an	offence	

against the Retail Leases Act 2003;

•	 to	report	to	the	Minister	on	the	

operation of this Act;

•	 to	authorise	the	endorsement	of	a	

standard form of retail lease;

•	 to	prepare	and	publish	an	information	

booklet or guidelines about retail leases 

that may be purchased on demand by 

members of the public - this takes the 

form of an ‘Information Brochure’ which 

is similar to the Tenant Guide used in 

WA; and

•	 to	create	and	maintain	a	register	of	

retail leases. 

Either party to a retail lease can refer a 

dispute to the Small Business Commissioner 

for mediation or other form of alternative 

dispute resolution.   

All disputes can be referred to the Small 

Business Commissioner except for the 

determination of rent, which must be 

decided by a specialist retail valuer.   

A dispute can only be referred to the 

Victorian Civil and Administrative 

Tribunal (which is similar to WA’s State 
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Administrative Tribunal) if the Small 

Business Commissioner has certified that 

alternative dispute resolution has failed or 

is unlikely to succeed.   

A party to a mediation or other form of 

alternative dispute resolution can have legal 

representation. The parties must bear their 

own costs. 

From 1 May 2003 to 1 May 2010, over 7,000 

matters have been referred to the Victorian 

Small Business Commissioner.  

Further information about the Victorian 

Small Business Commissioner can be found 

at http://www.sbc.vic.gov.au. 

Introduction of a shopping centre lease 

register

The other key element of the Labour Party’s 

agreement to the extended trading hours is 

the introduction of shopping centre lease 

registers. These registers are to be available 

to tenants, prospective tenants and their 

representatives and are intended to 

encourage transparency in rents for current 

and prospective tenants. At this stage, it is 

not known what information the WA lease 

register will contain, apart from rent.  

The Victorian legislation also provides for a 

lease register. A landlord must notify a retail 

lease, or an extension of a retail lease, to 

the Small Business Commissioner within 

14 days of execution by all parties. This can 

be done online. Failure to do so attracts a 

monetary penalty. 

The Victorian lease register is intended to 

assist the Small Business Commissioner in 

the performance of its functions. It is not 

accessible by the general public. It does not 

include rental information but only:

•	 details	of	the	parties;	

•	 the	date	of	signing	or	renewal	of	the	lease;	

•	 the	expiry	date	of	the	lease;	and	

•	 the	last	date	for	exercising	any	option	to	

renew.  

The creation of a public lease register is 

not a new idea. It was raised in the review 

of the Commercial Tenancy (Retail Shops) 

Agreements Act 1985 which was published 

by the Minister for State Development, 

Tourism and Small Business in February 2003. 

At that time, the Review Committee 

recommended the establishment of a public 

lease evidence register that records and 

provides all relevant lease information.  

The reason for the recommendation is that 

some landlords, agents and tenants are not 

prepared to provide information on rentals. 

Valuers have expressed frustration at the 

lack of available data.  

In Victoria a retail landlord must, after 

being requested by a valuer, supply the 

valuer with information about leases for 

retail premises located in the same building 

or shopping centre. There are similar 

legislative provisions in New South Wales, 

Queensland and the ACT. 

The Review Committee considered 

that market rent reviews can only work 

effectively if valuers have access to 

sufficient information. The establishment 

of a public lease register would therefore 

assist both landlords and tenants as it 

would: 

•	 provide	economical	readily	accessible	

lease information to landlords, tenants, 

valuers and others in the industry; 

•	 enable	improved	access	to	market	rents	

and other lease details which would 

contribute to a more open and informed 

market; and 

•	 	redress	the	information	imbalance	

that currently exists, resulting in fewer 

disputes and contributing towards more 

constructive relationships between 

landlords and tenants.  

The Landgate register could be used to 

create a comprehensive database on land 

in Western Australia.  Computer technology 

would allow for this. This would assist with 

land transactions generally. 

Lavan comment

It remains to be seen how the proposed 

reforms develop, however the current 

actions of the Parliament cannot be said to 

be a reflection of good government. There 

are potential constitutional arguments that 

suggest that the current regime may be 

invalid.  

The experience in other States (both 

economically and otherwise) provides for a 

proper analysis of the situation and should 

allow WA an opportunity to develop an 

appropriate and cohesive solution.

For further details on the proposed changes 

in trading hours, please contact Inge Lauw, 

Senior Associate, on (08) 9288 6905 or  

inge.lauw@lavanlegal.com.au. 
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Your personal details

Lavan Legal may use personal information we have collected about you to send materials to you about legal and related issues we think will be 

of interest, as well as news about Lavan Legal and the services we provide.

If you do not want us to use your personal information for that purpose, or would like us to update your contact details, please email 

calley.kempson@lavanlegal.com.au providing your name, company name, title, email address, postal address and a contact telephone number.

Category Description Permitted trading hours 

Small retail shops Shops which are owned by up to six people who operate no 
more than three retail shops, in which up to 13 people (not 
including apprentices) work at any one time. 

These shops can sell any goods other than motor vehicles.

24 hours a day, 7 days a week, 365 days 
a year

Special retail shops Shops which are necessary for emergency, convenience or 
recreation goods. These include newsagencies, bookshops, 
pharmacies, garden nurseries, hardware and home 
improvement, video, art and craft, souvenir and duty free, 
shops at sports venues, boating, motor vehicle spare parts 
and shops at international standard hotels

6.00am - 11.30pm, 365 days a year

Filling stations Deregulated in all areas 

Motor vehicle shops – car yards Monday, Tuesday, Thursday and Friday: 
8.00am - 6.00pm

Wednesday:  8.00am - 9.00pm

Saturday:  8.00am - 1.00pm

Sunday and public holidays:  closed

General retail shops All other shops Monday, Tuesday, Wednesday and 
Friday:  8.00am - 6.00pm

Thursday:  8.00am - 9.00pm

Saturday:  8.00am - 5.00pm

Sunday and public holidays:  closed

CURRENT TRADING HOURS
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