
It is becoming more common for 

contracts to be exchanged, and notices 

given under contracts, by email.  In 

this update we consider the legal 

issues associated with communicating 

acceptance of a contract by email. 

Formation of contract - general 

rules

A contract is created on the acceptance 

of an offer.  Under the Property Law 

Act, contracts for the sale of land must 

be evidenced in writing.  A contract 

will be formed when it is signed by 

the party accepting the offer and 

acceptance has been communicated to 

the offeror (or their agent). 

Email communications

It is common for an accepting party 

(or their agent) to communicate 

acceptance by emailing or faxing a 

copy of the signed contract to the 

offeror. 

Determining when acceptance has 

been effectively communicated 

can be important, given an offer 

can be revoked at any time prior to 

acceptance.

Before communicating acceptance by 

email, one should consider whether the 

offer is capable of acceptance  

by email.
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If an offer stipulates that acceptance 

must be communicated in a particular 

way (ie by fax or post only) then 

acceptance communicated by any other 

means (ie by email) will be ineffective.

The Electronic Transactions Act 2003 

(WA) (ETA) provides for when email 

communications are deemed to be 

received.  This is important as, at 

common law, email acceptance will 

only be effective when it is received 

by the offeror (this is the same for 

fax).  This should be contrasted with 

acceptance by post which is effective 

on the date the acceptance is posted 

(whether or not it is actually received 

by the offeror).

Under the ETA email communications 

are deemed to have been received:

•	 if	a	party	has	nominated	an	email	

address, when the email enters the 

information system for that email 

address; or

•	 if	a	party	has	not	nominated	an	

email address, when the email 

acceptance actually comes to the 

attention of the party.

The practical effect of this is that 

acceptance by email is effective:

•	 when	it	arrives	in	the	offeror’s	inbox	

(if the offeror nominated an email 

address); or 

•	 when	the	offeror	actually	opens	

the email (if the email is sent to 

an address not nominated by the 

offeror).

The Electronic Transactions Bill 2011 

(WA) is set to repeal the current 

ETA, changing when an email 

communication is deemed to have been 

sent.  However this will not change the 

rule for when email is deemed to have 

been received (which is relevant at 

common law). 

The rules set out in the ETA can be 

varied by agreement of the parties.  

For instance, the parties could agree 

that emails are deemed to have been 

received when they are sent.

Although communications by email are 

very common today, enquiries should be 

made to confirm that it is appropriate to 

communicate acceptance by email.

If the offeror has provided an email 

address, then communicating 

acceptance by email may be 

the quickest means available of 

communicating acceptance.  However, 

it is obviously prudent to also 

communicate acceptance by another 

method such as fax, post or telephone.

For more information please contact: 

Peter Beekink, Partner on  

(08) 9288 6751 /  

peter.beekink@lavanlegal.com.au or  

Tim Morgan, Solicitor on (08) 9288 6838 

/ tim.morgan@lavanlegal.com.au.

Property Update 
March 2011



Your personal details

Lavan Legal may use personal information we have collected about you to send materials to you about legal and related issues we think will be 

of interest, as well as news about Lavan Legal and the services we provide.

If you do not want us to use your personal information for that purpose, or would like us to update your contact details, please email 

kiren.richardson@lavanlegal.com.au providing your name, company name, title, email address, postal address and a contact telephone number.
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