
In the 2009/2010 Federal Budget, 
the Government announced its 
intention to accept and implement 
41 of the 46 recommendations 
made in the Board of Taxation’s 
report on its review of the law of 
GST administration.  The most 

important initiative for anybody 
considering buying or selling a 
business involves the introduction 
of a reverse charge mechanism 
to replace the existing GST-free 
concession for sales of going 
concerns.  Assuming this measure 

gets the unanimous support of the 
States and Territories, it will take 
effect from 1 July 2010.

The reverse charge mechanism 
shifts the obligation to charge 
GST from the supplier to the 
recipient.  It requires the recipient 
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(ie the buyer in a sale of business 
scenario) to be registered for 
GST purposes, and to charge 
itself GST on the supply and 
remit the same to the Australian 
Taxation Office (ATO).  Assuming 
the recipient can claim an input 
credit for the amount of GST 
it has paid on the supply, the 
recipient can claim the input tax 
credit in the same tax period as it 
is required to remit the GST.  The 
net GST effect for the recipient 
associated with the transaction 
would therefore effectively be nil.  
This method ensures that a seller 
is no longer faced with the risk of 
having to pay GST without being 
able to recover the same from  
the recipient, if a subsequent ATO 
audit finds that the supply was 
not in fact the supply of a  
going concern.

One of the disadvantages 
associated with the reverse 
charge approach, is that it 
requires the buyer to pay 
increased duty on the transaction.  
This is because duty is payable 
on the GST inclusive price of the 

business.  The buyer needs to 
be aware of this when arranging 
finance to fund the acquisition 
of the business, since the value 
of the business on which duty 
is payable by the purchaser will 
include the GST component, and 
the buyer needs to ensure that it 
has sufficient funds to cover the 
additional duty payable.

The reverse charge mechanism 
will also be less advantageous 
than the existing GST exemption 
for any buyer who is not entitled 
to claim any or only a partial 
input tax credit in respect of the 
relevant acquisition.  This would 
be the case if the buyer, as part 
of its ordinary business, makes 
financial supplies, such as banks 
and financial institutions.

If the Government adopts 
the Board of Taxation’s other 
recommendations relating to 
going concerns, then a less strict 
definition of ‘going concern’ will 
apply.  This would mean that the 
reverse charge rules for going 
concerns have broader application 
by covering situations in which 
incidental parts of a business are 

not sold, perhaps for example 
because the recipient already 
has some of the necessary 
business assets, such as office 
furniture, leased premises or 
staff.  The result would be that a 
greater number of purchasers of 
businesses would not be required 
to take out additional finance to 
cover the cost of the GST, since 
the buyer would be required to 
pay GST in the same period as 
claiming an input tax credit for 
that GST.

Ultimately, the Government’s 
proposed amendments to the 
GST provisions relating to going 
concerns, whilst favourable for 
sellers, are a mixed blessing for 
buyers.  Given the importance of 
the proposed amendments, we 
will continue to closely monitor 
developments in this area for  
our clients.
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