
Introduction

The recent WA case of Whitaker v Paxad 
Pty Ltd [2009] WASC 47 is a salutary 
lesson to selling agents that disclosure of 
information about a property is an ‘all or 
nothing’ proposition.

In the above case a real estate agent 
was found liable for misleading and 
deceptive conduct under section 10 
of the Fair Trading Act 1987 (WA) and 
section 52 of the Trade Practices Act 
1974 (Cth).  The real estate agent failed 
to disclose to the buyer of the property 
that the fourth bedroom and the garage 
were subject to water problems and 
therefore could not be used as a fourth 
bedroom and a garage.

Facts

In February 2002, Ms Whitaker and 
Mr Smith inspected the property at 36 
Brookton Highway, Kelmscott, Western 
Australia.  The property was owned by 
the real estate agent’s mother and 
had been regularly advertised in 
newspapers, sometimes as a three 
bedroom property but more often as a 
three/four bedroom property.

The real estate agent’s company had 
been retained to sell the property. The 
agent’s father had originally constructed 
the property.  During construction the 
lower level of the property had to be 
excavated and the sub-soil drainage 
system was installed.  In 1991, the 
drainage system stopped being effective 
and there were problems with water and 
rising damp in the lower level of 
the house. 

The agent had lived in the property for 
a short period of time (6 months) and 
was a regular visitor.  Whilst living at the 
property the agent used the games room/
fourth bedroom to store his personal 
belongings and the garage to store his 
vintage cars.  

The agent conducted all the negotiations 
with Ms Whitaker and Mr Smith, which 
resulted in the sale of the property for 
$239,000.00.  

During the inspection of the property 
Ms Whitaker and Mr Smith were shown 
the lower level of the property, which 
included a games room and a garage.  
The agent presented the games room 

as the fourth bedroom and Ms Whitaker 

and Mr Smith indicated that they 

would use the garage as an office.  Ms 

Whitaker and Mr Smith also stated that 

they intended to use the rear shed as a 

granny flat.  However, the agent advised 

that the shed was unsuitable for this use 

because it contained asbestos. 

Shortly after moving into the property, 

Ms Whitaker and Mr Smith discovered 

large puddles of water on the floor of 

the garage, which they were using 

as an office.  After conducting further 

investigations it was discovered that 

water was flowing through some of the 

cavity spaces and was also pooling under 

the linoleum in the fourth bedroom.

Due to the water problems the games 

room could not be used as a fourth 

bedroom and the garage could not be 

used as an office.

A consulting engineer advised Ms 

Whitaker and Mr Smith that they should 

attempt to install a new drainage system 

but this was no guarantee that this would 

resolve the problems.  
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After obtaining estimates for the cost of 
the recommended work and valuations 
of the property (which took into account 
the water problems) Ms Whitaker and 
Mr Smith decided to sell the property.  In 
April 2003, the property was sold to Mr 
and Mrs Shields for $200,000.00.

After selling the property, Ms 
Whitaker and Mr Smith lived in rental 
accommodation for three years before 
building and moving into a new house in 
May 2006. 

Ms Whitaker and Mr Smith then 
commenced proceedings against the 
agent and his company for misleading 
or deceptive conduct under section 10 
of the Fair Trading Act 1987 (WA) and 
under sections 52 and 84(2) of the Trade 
Practices Act 1974 (Cth).

Issue

The issue before the court was whether 
the agent was aware that the property 
was subject to water problems at the 
time it was sold.  If this was the case, 
whether the conduct of the agent, with 
regards to the fourth bedroom and the 
garage, was misleading or deceptive. 

Judgment

The court found that the agent was fully 
aware of the water problems at the time 
the property was sold to Ms Whitaker 

and Mr Smith and therefore his conduct, 
in regards to the fourth bedroom and 
garage, was misleading or deceptive.  

As a result, the agent was liable under 
section 10 of the Fair Trading Act 1987 
(WA) (despite that he was acting in a 
representative capacity) and the agent’s 
company was liable under section 52 of 
the Trade Practices Act 1974 (Cth). 

The court found that the agent had a 
duty to disclose the water problems to 
Ms Whitaker and Mr Smith.  This was 
because the agent had an intimate 
knowledge of the property, being the 
seller’s son, and because he had already 
advised that the rear shed could not 
be used as a granny flat.  Therefore it 
was reasonable for Ms Whitaker and Mr 
Smith to expect that if the garage was 
not suitable for use as an office, the 
agent would have informed them.

Ms Whitaker and Mr Smith were awarded 
damages in the amount of $154,612.04.

The lesson from the case

A selling agent has to be very careful 
about what he or she says or does not 
say about a property that is being sold.

In this case, had the agent clearly 
advised that he made no representation 
or statement as to the condition of the 
property and allowed the purchasers 

to undertake a due diligence as to the 

condition of the property, the claims of 

misleading and deceptive conduct would 

probably not have been successful

The agent’s problem in this case was 

that he disclosed information about 

the shed.  That gave rise to an implied 

representation that the garage was 

suitable for use as an office.

Having made statements about the shed, 

he had to then cover off on the other 

parts of the property being sold.

Advice to real estate agents

This case highlights the importance of 

real estate agents disclosing information 

to the buyer or the seller of a property.  

Any information which may affect the 

outcome of the sale of the property 

should be communicated to the relevant 

party as soon as the information arises. 

During the process of negotiations, 

real estate agents must be aware of 

their duty not to mislead or deceive 

buyers.  Importantly, real estate agents 

should be aware that silence in some 

circumstances can amount to misleading 

or deceptive conduct.
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