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On 1 January this year, Australia’s new national consumer 
protection and fair trading regime, which has been 
progressively introduced over the last year, was fully 
implemented in all jurisdictions.  This legislation represents 
one of the most important pieces of legislation to come out 
of the Federal Parliament in the last few years.

Under the new law, Australian consumers will now retain 
the same rights and be covered by the same protections 
wherever they are in Australia.  It has also, to some extent, 
made compliance simpler for Australian businesses which 
are now regulated by a single set of consumer protection 
and fair trading laws and one uniform enforcement regime. 

This article will look at how these new laws have been 
implemented and enforced, and details some of the more 
relevant provisions for those involved in the property 
industry.  More importantly, this article will discuss specific 
issues and potential measures to put in place to avoid 
falling foul of the laws.

Implementation      
 
The new regime replaces a wide range of existing national 
and State and Territory consumer laws.  In Western 
Australia, the Fair Trading Act 1987, the Consumer Affairs 
Act 1971 and the Door to Door Trading Act 1987 have all 
been superseded by the new regime. 

The majority of the substantive reforms have been 
implemented as amendments to the existing Trade 
Practices Act 1974 (Cth) (TPA) which has been renamed the 
Competition and Consumer Act 2010 (Cth) (C&C Act) from 
1 January 2011.  On top of the substantive amendments to 
the TPA the new consumer law legislation also amends 
relevant provisions in the Corporations Act 2001 (Cth) and 
the Australian Securities and Investments Commission Act 
2001 (Cth) (ASIC Act).  

These amendments were enacted through two separate 
pieces of legislation passed by the Federal Government.  
The first was the Trade Practices Amendment (Australian 
Consumer Law) Act (No.1) 2010 (Cth) which took effect at a 
Federal level on 1 July 2010.  This Act contains provisions 
implementing the new national unfair contract terms law 

and the new enforcement powers, penalties and redress 
options for the new regime.  The remainder of the new 
regime is implemented by the second Commonwealth Act, 
the Trade Practices Amendment (Australian Consumer 
Law) Act (No.2) 2010 (Cth) which came into effect on 1 
January 2011. 

The new consumer and fair trading laws have been applied 
and enforced as law in each jurisdiction in Australia.  The 
Federal Parliament has applied the C&C Act as a law of 
the Commonwealth making it applicable to the conduct 
of corporations and those associated with them.  Each 
State and Territory Parliament has also consented to 
the application of the Federal C&C Act within its own 
jurisdiction, thus extending its application to the conduct of 
individuals within that jurisdiction. 

Enforcement

In Western Australia, the new consumer protection law 
is jointly administered and enforced by the Australian 
Competition and Consumer Commission (ACCC) and 
the Consumer Protection division of the Western 
Australia Department of Commerce.  This will mean 
that unincorporated businesses which were previously 
policed solely by the Department of Commerce will now 
concurrently fall within the jurisdiction of the ACCC, a well 
resourced, national enforcement body. 

The new consumer protections

The operative provisions containing the new consumer 
protection and fair trading laws are found in Schedule 2 of 
the new C&C Act.  Schedule 2 and the law contained within 
it are collectively referred to as the Australian Consumer 
Law (ACL). 

Chapter 2 of the ACL contains general protections which 
create a general standard of business conduct, while 
chapter 3 creates more specific protections against 
unfair business practices which target particular kinds of 
activities considered to be detrimental to consumers. 

Apart from some changes set out below, there are few 
differences between the protections offered under the new 



ACL and those offered under the TPA.  The new protections 
and key changes introduced in the ACL are:  

•	 prohibitions	on	unfair	contract	terms	in	standard		
 form consumer contracts;
 
•	 new	unfair	practices	and	fair	trading	laws;

•	 new	national	consumer	guarantees	provisions;

•	 new	laws	governing	unsolicited	consumer			
 agreements, lay-by agreements and product  
 safety;

•	 new	national	information	standards	which	now		
 apply to the provision of services as well as goods;  
 and 

•	 new	enforcement	powers,	penalties	and	redress		
 options. 

Misleading and deceptive conduct 

The general prohibition against misleading and deceptive 
conduct is now contained in section 18(1) of the ACL.  
Section 18(1) provides the same broad prohibition of 
misleading and deceptive conduct as was previously 
contained in section 52 of the TPA and all the State and 
Territory fair trading Acts.

The prohibition is drafted using substantially the same 
wording as section 52, except that it makes reference to 
‘persons’ rather than ‘corporations’.  Hence, the effect 
of this prohibition remains unchanged and the existing 
case law on the superseded section 52 and the State and 
Territory equivalents remains pertinent.   

Contraventions of section 18 may attract a variety of 
remedies available under Chapter 5 of the C&C Act 
including injunctions, damages and compensatory orders.  
However, punitive sanctions such as civil and criminal 
penalties are not available for contraventions of this broad 
prohibition. 

Where reliance may have been placed in the past on 
disclaimers and small print with the likelihood that potential 
breaches might have gone unnoticed or unpunished, 
it is likely the ACCC will be much stricter on enforcing 
the law.  Common situations in the past have involved 
allegations of misrepresentations against selling or leasing 
agents regarding properties and the higher likelihood of 
enforcement should put all on notice to be even more 
vigilant about ensuring the truth and accuracy of any 
statements to ensure breaches do not occur.

Unfair practices – false and misleading representations

In addition to considering whether conduct is misleading 
and deceptive, specific protection provided to consumers 
prohibiting false or misleading representations found in 
Division 1 of Part 3-1 of the ACL is relevant.

Division 1 targets and prohibits a person from making 
specific false or misleading representations including in 
connection with the sale or grant of an interest in land.

These provisions are essentially the same as the law 
previously contained in the TPA and FTA.  However, 
contraventions of the unfair practices provisions of the ACL 
may give rise to more severe civil and criminal penalties 
than those available under the superseded legislation (e.g. 
maximum criminal penalties of $220,000 for individuals and 
$1.1 million for companies).  

Unconscionable conduct

The law against unconscionable conduct is now contained 
in Part 2-2 of the ACL.  While the prohibitions in Part 2-2 
are substantially the same as those previously contained 
in the TPA, the protections now provided under Sections 
20 and 22 did not have equivalent provisions in the FTA and 
thus have not until now applied to individuals in Western 
Australia.

Section 20 prohibits conduct which would be considered 
unconscionable within the meaning of the unwritten law, 
as developed by the courts from time to time.  This gives 
consumers the benefit of a protection which evolves in line 
with current standards together with the benefit of access 
to the remedies provided under the ACL.  

Sections 21 and 22 of the ACL provide more specific 
protections which are not bound by common law or 
equitable principles.  Section 21 prohibits unconscionable 
conduct in connection with the supply of goods or services 
to a person.  Section 22 prohibits unconscionable conduct 
in connection with the supply of goods or services, or the 
acquisition of goods or services, in business transactions. 

Examples of potential unconscionable conduct could 
include:

•	 not	properly	explaining	a	contract	to	someone	with		
 a learning disability or who does not speak English;

•	 not	allowing	someone	sufficient	time	to	read	or	get		
 advice on a contract; and

•	 failing	to	disclose	key	contractual	terms.
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Remedies available for breaches of these prohibitions 
include injunctions, damages and compensatory orders 
and adverse publicity orders.  Breaches of the prohibitions 
of unconscionable conduct may also attract punitive 
sanctions such as disqualification orders, public warning 
notices and civil pecuniary penalties of $1.1 million for a 
body corporate and $220,000 for other bodies. 

Measures can be taken to ensure such allegations can be 
avoided or that such situations do not arise.  Accordingly, 
those in the industry should seriously consider putting 
such measures into place to avoid the stigma and other 
more serious consequences of an unconscionable conduct 
prosecution.

Unfair contract terms

One of the most significant reforms for Western Australian 
businesses and consumers are the new provisions 
addressing the use of  unfair contract terms in standard 
form consumer contracts, contained in Part 2-3 of the ACL.  
This prohibition on unfair contract terms does not have 
any comparative provisions in either the TPA or FTA and 
thus has never operated in Western Australia prior to the 
implementation of Part 2-3 of the ACL. 

It should also be noted that the new national unfair contract 
terms law commenced on 1 July 2010 at the Commonwealth 
level.  However, they did not apply on a State level in 
Western Australia until the adoption of the ACL by the FTA 
on 1 January 2011. 

These provisions have the potential to significantly change 
the landscape in which property owners and developers 
negotiate and contract with individuals as any terms in 
standard form contracts which are deemed ‘unfair’ are void 
and become unenforceable. 

While there have not yet been any instances of 
enforcement of the national unfair contract terms law, 
publications released by the ACCC give some indication as 
to what will be considered to be an ‘unfair term’ under the 
new provisions. 

A term of a consumer contract will be void if:

1 the term is unfair; and

2 it is a standard form contract.

A consumer contract is defined as a contract for the supply 
of goods or services or a sale or grant of an interest in land 
to an individual whose acquisition of the goods, services or 
interest is wholly or predominantly for personal, domestic 
or household use or consumption.

For example, a buyer acquiring an ‘off the plan’ apartment 
for investment purposes will not be a ‘consumer’ because 
of their reasons for buying.  However, if it is for their own 
occupation the buyer will be a ‘consumer’.

The meaning of ‘standard contracts’ has not been clearly 
defined and to make matters more challenging for sellers 
and developers, a contract is presumed to be of a standard 
form unless proven otherwise.  The onus then lies on the 
party asserting that the contract has been negotiated to 
prove this.  The Court will take into account various factors 
defined in section 27(2) when deciding whether a contract 
is a standard form contract including whether one of the 
parties has all or most of the bargaining power relating to 
the transaction and whether the individual was given an 
effective opportunity to negotiate the terms of the contract.

A term in a consumer contract is ‘unfair’ if:

•	 it	would	cause	a	significant	imbalance	to	the		
 parties’ rights and obligations arising under the  
 contract; 

•	 the	term	is	not	reasonably	necessary	to	protect	the		
 legitimate interests of the party who would be  
 advantaged by the term; or

•	 the	term	would	otherwise	cause	detriment		
 (financial or otherwise) to a party if it were to be  
 applied or relied upon.

It is extremely important to note that the onus is on the 
party relying on the clause to prove that the term is 
reasonably necessary to protect its legitimate interests.  
This is a reversal of the usual onus on a party making an 
allegation to prove the breach.

Examples of unfair terms provided in the Act that are not 
uncommon in some ‘off the plan’ sale contracts or receiver/
manager sale contracts are:

•	 terms	allowing	developers	to	vary	the	size	or		
 dimensions to a lot or to alter the finishes;

•	 terms	allowing	the	seller	to	unilaterally	extend	the		
 settlement date or terminate if they are unable to  
 complete without the buyer having a reciprocal  
 right; and

•	 a	term	that	permits,	or	has	the	effect	of	permitting,		
 one party to assign the contract to the detriment of  
 another party without that other party’s consent.

This law has the potential to create a basis for a significant 
amount of litigation.  The definition of ‘unfair’ adopted in 
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Part 2-3 may cause uncertainty over the enforceability 
of contract terms which favour one party over another, 
providing all consumers additional grounds upon which 
to challenge and potentially avoid their contractual 
obligations.  

Indeed, it is becoming more common for lawyers to be 
asked by a buyer as to any way they can get out of a 
contract and apart from the existing consumer protection 
provisions now contained in the ACL, the unfair contract 
term law would seem to be another method consumers will 
seek to utilise to relieve themselves of liability.

In light of the new unfair contract terms law, businesses 
should prepare themselves and adjust the way in which 
they deal with individual consumers in the following ways:

•	 be	aware	and	take	note	of	whether	a	consumer		
 is purchasing for investment purposes or for their  
 own personal use;

•	 be	willing	to	negotiate	the	terms	of	the	contract		
 with the consumer and keep detailed records of  
 any negotiations;

•	 obtain	an	acknowledgement	from	the	consumer		
 that they are aware of and understand any terms  
 in the contract which may be seen to favour one  
 party over another; and

•	 have	your	standard	form	consumer	contracts		
 reviewed to ensure that their terms are not at risk  
 of being voided for being ‘unfair’.

Enforcement and remedies

The ACL provides consumer law enforcement agencies 
with enhanced powers to act following contraventions or 
suspected contraventions.  Where previously enforcement 
was largely left to the courts, under the new regime 
consumer law enforcement agencies are able to access 
a range of enforcement powers allowing them to issue 
a court-enforceable undertaking, substantiation notices, 
public warning notices or infringement notices.

Courts are also provided with a range of statutory remedies 
available for breaches of particular provisions of the 
ACL.  These include civil pecuniary penalties, injunctions, 
compensation orders, damages and a variety of non-
punitive orders such as adverse publicity orders and 
disqualification orders. 

What can you do?

Consumers now have available to them one comprehensive 
piece of legislation with greater enforcement and penalties 
to protect them.  It is likely that in any situation involving 
any kind of dispute over a property transaction, that careful 
scrutiny will be given to each of the prohibitions contained 
in the ACL.  This means that not only will sellers and agents 
need to ensure that no misrepresentations have been made 
but also that there has been no unconscionable conduct 
and that if their contracts are either not considered 
‘standard form’, or that if they are, that they do not contain 
unfair terms.

It may be helpful to look at the different stages of a typical 
land sale transaction to consider what can be done to 
ensure compliance with the ACL.

1 At the early stage of a land transaction, careful  
scrutiny should be afforded to information provided 
to consumers regarding land to ensure accuracy 
and that agents are provided with strict guidelines 
regarding permitted representations.  Disclaimers 
may not always be the saviour.

2 At the negotiation stage, measures should be put   
in place to avoid any allegation of unconscionable 
conduct, for example cooling off periods and 
separate certificates for buyers stating that they 
have been given the opportunity and have taken 
separate independent legal advice.

3 All contracts should be reviewed to assess 
whether they will be seen as ‘standard form’ 
and analysis applied to any term which may be 
perceived as unfair with consideration as to 
whether such a term can be deleted or amended 
and whether it exists to protect legitimate interests.  
Further, the contracts should be reviewed to 
assess what the effect will be if any such unfair 
terms are held void. 

Lavan Legal has considered the various types of contracts 
and conduct commonly seen in the property industry.  We 
have developed a number of risk-minimisation measures 
that could be put into place to ensure property developers 
and their financiers are not drawn into costly litigation 
under the ACL.

For more information, please contact: 
Peter Beekink, Partner on (08) 9288 6751 / 
peter.beekink@lavanlegal.com.au; or 
 
Patrick Thaung, Partner on (08) 9288 6784 /
patrick.thaung@lavanlegal.com.au. 
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